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Abstract / Résumé

The patent to a section of land in the middle of Ermineskin’s reserve
was held by the Hudson’s Bay Company and eventually sold to farmers.
When the Department of Indian Affairs became aware of the situation,
they embarked on a campaign to have the Ermineskin people surrender
the land. This paper exams the practices of the Department of Indian
Affairs and the determined resistance of the Ermineskin people to shed
light on land surrender and Aboriginal agency. ;

La Compagnie de la Baie d’Hudson avait le droit exclusif d’exploitation
d’une parcelle de terre en plein milieu de la réserve d’Ermineskin qu’elle
a vendu par la suite aux fermiers. Au moment ou le Département des
Affaires indiennes s’en est rendu compte, il s’est engagé dans un
campagne pour s’assurer que les indigénes d’Ermineskin renoncent a
leur droit sur ce territoire. Cet article examine les pratiques du
Département des Affaires indiennes ainsi que la résistance déterminée
des indigénes d’Ermineskin afin d’éclaireir le probleme de la cession
des terres et le probléme de I’'agence autochtone.
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The work of J. R. Miller, Sarah Carter, Brian Titley, David Hall, and
John Tobias, among others, has provided insight into the administration
of Canadian Indian policy in the prairie provinces at the onset of the
20th Century.' These works provide important analysis of the ideologi-
cal underpinnings of Canadian Indian Policy and Aboriginal agency. Ac-
cording to the consensus opinion in this literature, Canadian Indian policy
sought to assimilate Aboriginal people and eliminate the differences be-
tween Aboriginal people and the Crown’s “other subjects.” Fundamen-
tal to this policy was the elimination of the Aboriginal land base.? Sur-
prisingly little attention, however, has been paid to the issue of land
surrenders in the published academic literature. Although Titley remarked
that a deliberate policy of encouraging land surrenders existed within
the Department of the Interior, “a policy approved by politicians of every
persuasion,” the study of land surrenders remains confined to numer-
ous reports written by consultants for legal proceedings under the spe-
cific claims process.® These reports are largely unavailable to the public
or the scholarly community. Although the concern for land entitlement is
one of the most vexatious problems between Indian Affairs and the First
Nations today, a search of the most commonly used abstracting system
for historians, American History and Life, using such terms as reserves,
surrenders, and land entitlements provides few references to the land
surrender process in western Canada.

Titley’s brief commentary, nevertheless, makes it clear that Indian
Affairs places the concerns of settlers over its obligations to protect
Indian peoples and actively pursued a series of surrenders in western
Canada in the first years of the 20th Century. In the specific case of the
Hobbema agency, the proposals considered by Indian Affairs included
the surrender of all reserve land in the agency and the re-settlement of
the Cree in less desirable regions, the surrender of vacant reserves in
the agency, and the surrender of small portions of the agency reserves
with compensatory land in less desirable locations. In 1907, in the midst
of these campaigns, Indian Affairs approached the Ermineskin people
seeking a surrender of a particular section of land within their reserve.
The land, although included in the reserve entitlement, had been pat-
ented to the Hudson’s Bay Company after the reserve survey but prior
to the confirmation of the reserve by the government. The HBC had
subsequently transferred the patent to local farmers. Ermineskin refused
to surrender the land, but when it became clear to Indian Affairs that the
patent holder wanted above market value for their title to the land, the
Department decided the easier and cheaper course of action would be
to coerce the Ermineskin people to grand a surrender. The Ermineskin
people were approached over and over by Indian Affairs and only through
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their deliberate and repeated resistance did they force Indian Affairs to
give up its efforts to obtain this surrender. This paper exams this pro-
posed surrender to shed light on the policies and practice of Indian Af-
fairs during this period, the determined resistance necessary to over-
come these policies, and legal questions surrounding Hudson’ Bay Com-
pany lands and treaty land entitlements.

Chief Bobtail adhered to Treaty Six at Blackfoot Crossing in 1877 on
behalf of the Peace Hills Cree.* Treaty six guaranteed the Peace Hills
Cree people “reserves for farming lands, due respect being had to lands
at present cultivated by said Indians, and other reserves for the benefit
of said Indians, to be administered and dealt with for them by Her
Majesty’s Government of the Dominion of Canada, provided all such
reserves shall not exceed in all one square miles for each family of five.”®
Since Bobtail withessed the negotiation of Treaty Seven rather than Treaty
Six, he would also have been familiar with the terms of Treaty Seven
which envisioned large tribal reserves for the Blackfoot signatories. An-
other section of Treaty Six deserves mention here for its implication in
this surrender. According to Treaty Six

Provided, however, that Her Majesty reserves the right to
deal with any settlers within the bounds of any lands re-
served for any band as she shall deem fit, and also that the
aforesaid reserves of land or any interest therein may be sold
or otherwise disposed of by Her Majesty’s Government for
the use and benefit of the said Indians entitled thereto, with
their consent first had and obtained.®
These terms imbedded a policy of the Indian Act within the written text
of the treaty and remained an important element of the Dominion policy
regarding Indian lands. There is no indication that Bobtail or his people
were made aware of this section of the treaty, nor is there any indication
it was discussed at the making of Treaty Six or Treaty Seven.

The leadership of the Peace Hills Cree after making treaty proved
fluid. Neither Ermineskin nor Samson participated in the treaty signing
at Blackfoot Crossing in 1877, but they were paid with several other
“stragglers” as members of Bobtail’s band at Tail Creek in 1878 (Bobitail
himself was again at Blackfoot Crossing). By 1879, these two leaders
had also separated and it had become apparent that three distinct groups
had emerged within the Peace Hills Cree. The annuity lists show sepa-
rate bands associated with Ermineskin, Samson, and Bobtail had been
recognized by 1880. Later the Department would recognize Louis Bull
as a fourth band within the Hobbema community.” J. C. Nelson, conse-
quently, surveyed three reserves in the Hobbema agency for the Peace
Hills Cree, 10 August to 3 October 1885. Chief Ermineskin took a direct
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interest in the surveying of his reserve and participated in decisions re-
garding the boundaries. Again in 1887, as the Department surveyors
clarified the dividing line between Ermineskin and Samson, Chief
Ermineskin accompanied the surveyors throughout and provided ad-
vice on the location of the boundary.® It is clear then that Ermineskin
paid close attention to the matter of the land his people claimed as their
reserve. The land included in these reserves, however, had been sur-
veyed for settlement by the Department of the Interior in 1882, three
years prior to the survey of the reserves. Under the terms of the Deed of
Surrender and the Dominion Land Act, the Hudson’s Bay Company
thereby obtained the right to title to Section 8 and 3/4 of Section 26 of
each township. The Hudson’s Bay Company exercised their right to Sec-
tion 8-45-24 W4 on 25 May 1886, a year after the survey of the reserves
but prior to the confirmation of the reserves by Order in Council on 17
May 1889.°

The Department of the Interior and Indian Affairs demonstrated an
awareness of the problems associated with Hudson’s Bay Company lands
within the boundaries of reserves as early as 1876. The Department re-
quested the Department of Justice provide them with an opinion re-
garding the terms of the Deed of Surrender.’® Did the provision for the
HBC to acquire 1/20 of the land in the fertile belt include land reserved
for Indians and/or land surrendered by Indian peoples. Mr. Z. A, Lash
from the Department of Justice replied that in the opinion of the Depart-
ment of Justice “lands reserved for Indians and not surveyed into town-
ships are not ‘lands set out for settlement’ within the meaning of the
deed.” He also noted that since lands surrendered by the Indian peoples
for sale and settlement did not “give the land to the Crown absolutely so
that it may be set out for settlement like other Crown lands” these lands
were hot subject to the provision of the deed either. Later that year, the
minister of Justice, Edward Blake, provided an opinion which noted that
the Hudson’s Bay Company’s right of selection existed once lands had
been set out for settlement provided the lands had not been appropri-
ated for other purposes under the provisions of the Dominion Lands Act
and no person had obtained a vested right in the land under the provi-
sions of the Act before the HBC exercised its right."

The Department of Indian Affairs first became aware of problems
related to the Hudson’s Bay Company title to certain sections in the
Hobbema agency reserves in 1887. Deputy Superintendent General
Vankoughnet notified Commission Hayter Reed that the HBC had ob-
tained title to 3/4 of section 26-43-25 W4 in Bobtail’'s reserve. The De-
partment requested that the HBC surrender its title to this partial sec-
tion so that it could be confirmed within the reserve, and the HBC quickly
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acquiesced. The problem was thereby resolved.'? Quick action by the
Department, consequently, easily overcame these title problems. Sur-
prisingly, the Department did not use this occasion to determine if other
sections in the Hobbema Agency faced similar encumbrances. Surveyor
J. C. Nelson was apparently requested to investigate the matter, but.no
report was filed prior to his death in 1889. The Department apparently
considered the issue primarily a concern of the Interior Department.
Satisfied with the resolution of the problem on Bobtail's reserve, the
issue apparently rested in complete abeyance after 1890 when the De-
partment of Indian Affairs was informed by the Interior Department that
efforts to resolve the issue with the HBC had failed.®

Correspondence between the Department of Indian Affairs and the
Hudson’s Bay Company was sporadic. Only in 1903 did the Department
begin serious consultations with the HBC regarding title to lands within
Indian Reserves. In December 1905, HBC Commissioner C. C. Chipman
claimed over 100,000 acres of iand due to the HBC had been included in
the reserves. Furthermore, he noted that in some cases title had already
passed from the Crown to the HBC. “If these last mentioned Reserves
are likely to remain permanently set apart for the Indians, and not thrown
open for settlement—as was the case of a Reserve south of Edmonton
containing some valuable farm lands which the Company surrendered—
then arrangements might be made for the re-vesting in the Crown of the
Company’s title to the sections therein.”’* Chipman forwarded a list of
the Reserves and indicated that 1/20 of the land rightfully belonged to
the HBC. Chief Surveyor Samuel Bray correctly pointed out that only
those specific portions of section 8 or section 26 included in the Re-
serves could be claimed by the HBC—rather than Chipman’s assertion
of 1/20 of the Reserve lands—but casually noted that “under the Trea-
ties, the Indians were apportioned certain reserves, and the remainder
of the domain was administered by the Department of the Interior. It
would appear to be in the province of that Department to attend to this
matter.” Bray cautiously advised that waiting for the Interior Department
might hold certain risks, however. Interior had shown no indication that
it desired a quick settlement to the issue. Perhaps Bray suggested, DIA
should resolve the issue as “the longer this business is deferred the
more difficult it will be to arrange.”'®* The Department of Indian Affairs
did not take Bray’s advice and did not pursue the matter further in 1905
or 1906.

The problem became apparent to the Department of Indian Affairs
in the summer of 1907. Farmers from Wetaskiwin attempted to harvest
hay from Section 8-45-24 W4 within the boundaries of Ermineskin’s re-
serve.'® The HBC, the Department quickly realized, had patented this
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section and sold it to a group identified as the Janse brothers. Although
the Department of Indian Affairs would later claim the transaction was
an innocent mistake by both the vendor and the purchaser, it must be
remembered that the HBC had prepared a list of all HBC lands within
reserves the previous year and had received no serious consideration
from the Department of Indian Affairs or the Interior Department. It also
seems unlikely that Wetaskiwin farmers would be unaware of the loca-
tion of a particular section of land in the district. They arrived on the land
to obtain the hay, after all.

The Ermineskin people reacted quite strongly to the attempted in-
cursion of White farmers onto their reserve. Chief Ermineskin and his
Headmen wrote:

we are greatly surprised to find that the HBC claim lands
situated inside our reserves. The reserve was surveyed in
1884 or 85 according to the Department maps, and at that
time no mention was made of there being any land inside of
its lines belonging to the HBC. We were told also at that
time by Mr. E. Dewdney that all the land inside of the survey
stakes was ours. We do object to our reserves being inter-
fered with in any way without our consent."”
The Department immediately made enquiries with the Department of
the Interior and notified the Ermineskin people that the HBC had ob-
tained patent on the land in 1886 and that the Department would en-
deavour to “obtain an equal area of unoccupied Government land by
way of compensation to the Indians or to compensate them in some
other way.”'® Ermineskin replied his people had first claim upon the land
and noted the promises made in the treaty. Regarding the offer of com-
pensation, Ermineskin remarked “we don’t want any money and we want
to keep our land.” Ermineskin noted the land had importance as a source
of hay, it was in the middle of the reserve, and that the reserve was
already surrounded by White people and he did not want White people
living amongst the Indian people on the reserve. The Chief informed the
government that if the HBC had a claim to some land give them the
compensation. He concluded: “l ask it as a Right as well as a favour, |
am getting old, and | think | did quite well with the Government people.
| am ready to do the same until my death but | want to keep this land for
the welfare of my people, to keep them away from White people, from
liquor, etc.. | am very sorry that after over thirty years this land is con-
tested to me.”"®

The Department of Interior, however, appeared unable to act with
haste. The Department if the Indian Affairs, meanwhile, noted the land
was an important source of hay for 8 families from Ermineskin and made
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enquiries with the Janse Brothers regarding the sale of their claim to the
land at a reasonable price.?® The Janse Brothers demanded $30/acre for
the surface rights and $35/acre if they included sub-surface rights. It
quickly became clear that the Janse Brothers purchase of the land was
related to speculation that coal seams existed within the boundaries of
the Ermineskin reserve.?' Prospecting in the area near the Ermineskin

reserve during this period led the Department of Indian Affairs to re-
- quest a surrender of the sub-surface rights in the area known as the
wedge of the Ermineskin reserve. The Department of Indian Affairs ob-
tained a surrender of the sub-surface rights to this area, in relative prox-
imity to the Janse Brothers’claim, in March 1908, and leased the area for
coal development to prospectors.?? The Department, nevertheless, tried
to reduce the expectations of the Janse Brothers and Agent Mann noted
that no prospecting had occurred in the district at present and that any
ideas the brothers might have about coal were merely speculative. The
failure of the Department of the Interior to respond to DIA enquiries and
the obvious speculative nature of the Janse Brothers’ purchase of the
land set the stage for continued confrontation in 1908.

When the Wetaskiwin farmers once again arrived in August 1908 to
harvest hay on section 8, Ermineskin and his people were furious. Panny
Ermineskin, one of the headmen, noted that the missionary and agent
would be removed from the reserve if the farmers cut hay on the re-
serve.? Ermineskin again notified the Department and requested it act
on behalf of his people. He wrote:

| wish you the department to prevent Miss Evans fror: cut-
ting hay on this land, and if you stop it at once my people
will be peaceful. | -wish to be friends with all white people
but my anger is almost roused, [I] am an old man and say
that if anyone touches this section of land there will be
trouble. The Department is rich and it only can settle this
matter without difficulty.

Inspector Markle, meanwhile, informed the Commissioner that Panny
Ermineskin “was impertinent and not disposed to listen to reasonable
explanations from Mr. Mann, that he headed a section of the band and
proceeded to the land under dispute and ordered the hay makers off the
land. | understand too, that he carried fire arms and made threats...if
they did not at once leave.”? With no response from the Interior Depart-
ment, all J. D. McLean could tell chief Ermineskin was that “we are try-
ing and hope we will eventually come to some satisfactory arrangement...
but some time will elapse before a settlement is likely arrived at.”?® Even
Commissioner Laird expressed unhappiness with the lack of a response
from the Department of the Interior. He noted that the actions of the
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Ermineskin people were regrettable, “but | can scarcely help saying that
the delay of a year on the part of the Department of the Interior in taking
the necessary action to settle the matter...might be expected to bring
about unpleasantness.”?

At least Indian Affairs was now fully apprized of the seriousness of
the situation. It reached an arrangement with the HBC to stop the
company’s transfer of patents to lands within reserves until the HBC
and Interior resolved the problems between them regarding compensa-
tion. The situation on Ermineskin still had to be resolved. The concerns
of Ermineskin and his people, however, would be a secondary concern.
Frank Oliver, the Minister responsible for Indian Affairs, had remarked in
the House of Commons in 1906 that “if it becomes a question between
the Indians and the Whites, the interests of the Whites will have to be
provided for.”?® The Department, therefore, paid the farmers for hay taken
from the land in May 1908 while it waited for the Department of the
Interior to respond to enquiries.? In March 1909, the Department of the
Interior finally responded to the Department of the Interior with a listing
of all HBC eligible land contained in reserves and its status. Dozens of
cases were listed where Interior either claimed the land was vacant, and
therefore eligible for selection by the HBC, or already patented to the
HBC.

The words “vacant in the register” mean that the land has
not been noted as in a reserve whether because not sur-
veyed or for other reasons. If not surrendered by the Com-
pany the land is noted as standing in its name, which means
it has been so granted.*
The list made it clear that from the perspective of the Department of the
Interior, the HBC held the patent on the land in question. Intriguingly,
neither Indian Affairs nor the Department of Interior appear to have in-
vestigated how dozens of reserves could have been improperly regis-
tered and lands within them patented to non-Indians after the reserve
had been surveyed. Both branches of the ministry simply accepted that
the communication failure existed. Just as important, Indian Affairs, the
more junior of the two branches, clearly felt it had to correct the situa-
tion on its own with no assistance from the Interior Department.

DIA made enquiries with the owners of the land regarding the pos-
sible purchase of their claim by the Department. Although the specula-
tion regarding coal had abated by 1909, the patent holders continued to
demand $30/acre and Mr. Bray, the DIA chief surveyor agreed that the
$9600 price tag for the section was reasonable. Markle remarked that
the patent holder apparently believed that the Department would be
compelled to pay an extravagant price. In concluding his report, Inspec-
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tor Markle set the tone for the future negotiation of this issue. He wrote:
| shall advise the Indians to quit claim their interest in this
dispute section and the section lying northerly therefrom too.
Messrs. Jansen could then hold this very valuable property,
so viewed by them, and terms could be made with the Indi-
ans possibly on a more reasonable basis. | fear the Indians
will not entertain my proposition, however. They seem very
reluctant about parting with any of their land.

Markle’s conclusion is remarkable for its understatement. Ermineskin

had not proved reluctant to surrendering land, he had rejected the no-

tion outright.

The Department of Indian Affairs had become aware of Ermineskin’s
resistance to the idea of surrendering reserve lands as early as 1902.
The Calgary and Edmonton Railway, a subsidiary of the CPR had a right-
of-way through the Hobbema reserves. The government sought to ex-
pand the right of way to allow settlement along the line. At the same
time, local farmers in the area requested a town site and delivery point.
Frank Oliver, the M.P. for Edmonton at the time, endorsed the request.??
The preferred location was within Ermineskin’s reserve and the Depart-
ment requested that DIA surveyor A. W. Ponton enquire about a surren-
der from Ermineskin.*® Ponton reported in July that Ermineskin opposed
any surrenders and noted “he would never consent to having a town
site inside his reserve.” Rather than respect this decision, however,
Ponton encouraged the Agent to avoid the older members of the band
and to act quietly among the young men on the reserve to convince
them about the merits of a surrender.* This approach at subterfuge led
to resentment from chief Ermineskin and Agent Grant reported in Sep-
tember that Ermineskin became angry if the Agent even mentioned the
idea of a surrender.®® Ermineskin’s resistance to surrenders led Assis-
tant Indian Commissioner J. A. J. McKenna to remark: “l am quite con-
vinced that the Indians will not during the lifetime of Chief Ermineskin
entertain such a proposition.”3¢

Despite these clear indications that Ermineskin would not consider
any surrender proposals, the DIA officials continued to press the issue.
The Department received information from Reverend John McDougall,
a Methodist missionary who had been resident on Samson’s reserve,
that Samson’s band desired to surrender a portion of its reserve and
Inspector Markle made enquiries in October 1904. Markle concluded
that the Indians in the Hobbema district had too much land and that
Samson had agreed to surrender land from his reserve. If the Depart-
ment agreed to take a surrender from Samson and provide immediate
value for that land, Markle reported: “I will expect the Indians. of both
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Ermine-Skin’s [sic] and Bob Tail [sic] bands to make requests for por-
tions of their reserves t00.”% Given this set of circumstances, it is re-
markable that a note from G. M. Matheson to the Deputy Superinten-
dent General in December 1904 noted: | cannot find that the Dep’t has
expressed a desire to take surrenders of parts of the three reserves in
the Hobbema Agency.”* Although Samson’s people eventually rejected
the proposed surrender, the Department remained convinced that a sur-
render could be obtained if the cash value was appropriate. Laird noti-
fied J. D. McLean that the CPR continued to express interest in a siding
at Hobbema and suggested the Department offer $25/acre. Agent Grant
reported that his valuation was fair and hoped “that Chief Ermineskin
will have the good sense to let them have this strip of land.”* Ermineskin,
however, refused. When Ermineskin approached the Agent in 1905 re-
garding a fence for his reserve to keep settlers’ cattle out and the band’s
cattle inside the reserve, the Agent suggested they surrender some land
and use the profits to buy the fence. Once again the Agent noted,
“In]either the Chief nor councillors would listen to this idea.”*

The Department continued to press for the surrender of lands in the
Hobbema Agency. Frank Oliver enlisted the aid of Reverend McDougall
to obtain surrenders not only at Hobbema but also throughout southern
Alberta and Saskatchewan in 1906. In March, J. D. McLean instructed
McDougall to again make an effort to obtain a surrender at Hobbema.
After meeting with the Indian peoples, he noted that Samson and his
people were amenable to the idea of a surrender but that both the
Ermineskin and Montana peoples “made some violent speeches against
the surrender of any parts of their reserves and then left the council.”
The Department received similar treatment from Ermineskin in 1908 as
the Department considered a surrender of the Bobtail reserve then oc-
cupied by the Montana Cree. In this case the Department eventually
took surrenders from both Louis Bull and Samson First Nation in con-
junction with the surrender of Bobtail.*? Indeed, the Samson’s surrender
solved the Department’s problem with 3/4 of sec. 26-44-25 W4, another
parcel of land patented to the HBC.** The Department clearly hoped for
a similar outcome on the Ermineskin reserve, but Chief Emmineskin re-
fused to surrender any portions of his reserve.* Meanwhile, the solici-
tors for the Janse brothers, upset by the delays continued to protest
claiming they paid taxes on the land while the Indian peoples utilized
the hay. They demanded compensation on top of the $30/acre and made
enquiries with Senator Talbot to expedite the matter. The HBC also made
enquiries on their behalf.*

Following Chief Ermineskin’s rejection of the surrender in 1908, the
Department did make efforts to obtain the land at an appropriate value
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in 1909. The sale of lands surrendered from Louis Bull brought prices in
the range of $14-$17/acre. The government thus instructed Markle to
offer the patent holders $20/acre as a premium. Markle resisted, assert-
ing that the patent holders believed “they are in a position to dictate
terms and prices,” but under pressure made the offer. The solicitors for
the Janse brothers rejected it, restating the asking price of $30/acre and
demanded compensation for the hay cut on the land in 1908 and 1909
by Ermineskin First Nation. Further, the lawyers asserted they proposed
to bring the matter up in Parliament if the situation remained unresolved.*
The Department also consulted with the Department of Justice but was
informed that the information contained in the DIA files did not warrant
an opinion beyond those given in 1876.4 Thus, when Indian Affairs de-
cided in 1910 that obtaining a surrender from Ermineskin was the sim-
plest course of action to resolve the problem of section 8-45-24 W4, it
was fully apprized of the attitude of Chief Ermineskin and his people
with regard to surrenders. Despite its knowledge and the appeals by
Chief Ermineskin, the Department decision to try and obtain a surrender
from Ermineskin rather than pay the “extravagant” price demanded by
the Janse brothers, indicates it put the cost of the transaction ahead of
the interests of the Ermineskin people.

The Deputy Superintendent General instructed surveyor J. K. McLean
to inform Agent Mann that the Department would provide the Indians
with a timber section in compensation once they had surrendered their
claims to the HBC section.*® Apparently, the Department believed that
once properly informed of the Department’s position, Ermineskin and
his people would certainly see the value of the surrender. Since “the
Department does not see its way to pay the sum demanded,” J. D.
McLean wrote:

I have to request you to again explain the facts to the Indi-
ans; that is to say, that the said section was patented many
years ago to the Hudson’s Bay Company and that this De-
partment was not aware of that fact until quite recently, and
that we are unable to come to any reasonable terms with
the owners of the said section. If the Indians will therefore
give a relinquishment of their claim to the said section an-
other section with the timber thereon will be given to them
in lieu thereof.*
When informed of the Department’s position, Ermineskin and his people
refused to “relinquish their claim to section 8.” What is more, Agent Mann
noted, “when they are spoken to about it they are inclined to be abu-
sive.”%
Ermineskin appeared to be in good position to delay. The section
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was accessible only by passage through Reserve land, which he and his
people denied, and they continued to cut hay on the land. Once Indian
Affairs realized that although patent to the section had passed to the
HBC, there were no agreements in place for ingress or egress thereto
the problem became less urgent.*' The opinion of the Department law
clerk that the Department of Indian Affairs was not liable for the actions
of the Indian peoples in cutting hay on the section, moreover, provided
no motivation for the Department to solve this problem quickly.?? The
Department consequently did nothing to discourage the Ermineskin
people from haying on the land and did not intervene when they pre-
vented the Janse brothers from crossing reserve land to get access to
the section. Homes were built on the land over the next five years.

With the urgency removed, the issue went into abeyance for several
years as the HBC and the Department of the Interior discussed the HBC
claims to lands within forest reserves and parks.5 The HBC had agreed
not to transfer any of the patents it held to lands contained in Indian
Reserves while it resolved its disagreements with the Interior Depart-
ment. A couple of legal opinions were sought by the Department of the
Interior to clarify the issues primarily as they related to forest reserves.
The failure of the department of Indian Affairs to seek its own legal opin-
ions regarding reserve lands suggests its now casual approach to the
crisis. Not until wartime inflation and demands for increased production
in 1917 did pressure to resolve the title to the land increase. Meeting war
time demands for grain had stretched the productive capacity of Cana-
dian farm lands, and William M. Graham had designed a plan to improve
the agricultural productivity of Indian lands throughout the prairie prov-
inces.® Graham'’s scheme generally failed, but his actions won him ap-
pointment to the position of Commissioner of Indian Affairs. Given the
effort to improve the productivity of Indian lands, a section of arable
land claimed by White farmers but utilized by Indian peoples as a hay
meadow was a glaring inconsistency. The Janse brothers seized upon
the opportunity, obtained the services of new Calgary-based solicitors
and politicians including R. B. Bennett, and made enquiries regarding
access to the land. They also offered to exchange the land for another
section of equal quality elsewhere in Alberta.* Arthur Meighen, the new
Minister of Indian Affairs, took a personal interest in the matter.

When asked what value they placed on the land, the Janse brothers
demanded $35/acre. The Department politely refused such enquiries.
Once again the Department made enquiries about a “fair” valuation of
the land and William Graham reported $22.50/acre was an accurate price.
Meanwhile, the Department of the Interior notified Indian Affairs that
discussions with the HBC had not progressed and that an exchange of
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land was unlikely. W. W. Cory, the Deputy Minister, asked Duncan
Campbell Scott if his “Department is now in a position to deal with the
matter in any way.”¥” Graham was instructed to offer $22.50/acre, but
rather than accept, the Janse brothers countered with an offer to pur-
chase the 285 acres of section 9 with would provide them access to the
CPR right-of-way and solve their problems of ingress and egress for
$40/acre.® The $11,400 sale was looked upon quite favourably by the
Department of Indian Affairs, although Scott cautioned:
It would be advisable to settle this difficulty in some way if
possible, but | do not think it at all advisable to allow any
occupation by Janse Brothers of any portions of the reserve
without the consent of the Indians, as there would undoubt-
edly be opposition from them.*
The Department thus determined to sell the fractional component of
Section 9 and took a $1000 deposit from the Janse Brothers on Decem-
ber 1, 1918. On December 3, Commissioner Graham was instructed to
submit a surrender to Ermineskin. Graham was to offer $22.50/acre, but
if the Indian people protested he could increase the offer to $25/acre.®
The Department, consequently, sought to obtain the surrender of sec-
tion 8 and section 9 with the cost partially offset by the Janse Brothers
purchase and thereby extricate itself from the problem with a savings in
the overall money distributed. ;
Graham informed the Department that Ermineskin would likely de-
mur unless the Department agreed to distribute half of the total value at
the time of the surrender. The government thus immediately forwarded
$10,406 —half of the value at $22.50/acre. Five months later, no action
appeared to have been taken and the solicitors for the Janse brothers
expressed anger. The Indian Agent at Hobbema, J. Butlin, finally reported
on May 22, 1919: “The Chief and Headmen are all quite final in their
refusal to surrender the above mentioned lands for any consideration.
They claim Section 8 as a part of their reserve, and | might say that there
are three Indian farms located in section 8, and one in that portion of
section 9 lying west of the CPR railway.”®' Undaunted, Graham asked
Inspector W. B. Crombie to approach Ermineskin. Crombie met with the
people on 16 June and reported:
Several of the Band expressed themselves quite strongly in
their opposition to the proposed surrender, and in fact it was
evident from the beginning of the meeting that they had made
up their minds to oppose a surrender, irrespective of any
inducements which might be offered the. | am convinced
that this Band had been advised by outsiders, and | am in-
clined to believe by employees of the Department as well,
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not to surrender this land. Seventeen of those present at the
meeting spoke against and none spoke in favour of it. The
Chief and Headmen expressed the hope that the Depart-
ment would not trouble them any more by asking for a sur-
render of this land.®*
The inspector noted that Ermineskin and his people might consider a
surrender along the northern edge of the reserve but clearly were unin-
terested in relinquishing their claims to section 8. The changing of ad-
ministrative personnel of the Department of Indian Affairs from Laird
and Markle to Graham and Crombie had not changed the practices and
policies of the Department, but as Crombie’s remark about outside ad-
visors suggests, the corporate memory and Ermineskin’s long resistance
to surrender appear forgotten.

Crombie’s suggestion that Ermineskin might surrender alternative
lands to be exchanged for section 8 led the Department to ask the Janse
brothers about alternatives. Although the land proposed by the Depart-
ment of Indian Affairs proved unacceptable to them, they agreed to ac-
cept section 21-45-24 W4 in exchange for section 8 if a surrender could
be obtained from Ermineskin. Scott informed Meighen of his plan and
his doubts, but before the Department could even call a meeting at
Ermineskin to discuss the use, the Agent at Hobbema informed the De-
partment that “the Ermineskin Indians are, without exception, refusing
to surrender this area, and adds that he does not think it would be pos-
sible to procure a surrender from them of any portion of their Reserve.”®
The agent suggested that perhaps a surrender from Louis Bull should
be obtained and that land used to exchange with the Janse brothers.
Faced with the refusal of Ermineskin to consider a surrender, Scott once
again offered the patent holders $25/acre and noted “if they do not care
to accept this offer, you will have to advise them as to their future course
of action.”® By November, Scott agreed to increase the offer to $30/
acre. The Janse brothers appealed to Sir James Loughheed to inter-
vene and Scott noted that if the patent holders refused the offer they
could take the matter to the Exchequer court. On 30 March 1921, the
Janse brothers agreed to sell their patent to section 8 for $30/acre.®

Ermineskin’s determined resistance had finally produced an appro-
priate outcome. The land remained a part of the Ermineskin reserve. It
had taken several years to arrive at this solution, however. The Royal
Commission on Aboriginal Peoples noted that “Implementation [of treaty
~ promises] was left to a small group of civil servants without the knowl-
edge, power or authority...to hold off other government departments
and the private sector if they had conflicting agendas.”®® No where was
this more clear than in the case of section 8 on Ermineskin. The land in
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question was surveyed as a reserve before settlers entered the area and
before a patent was issued to the HBC. Yet the failure of the Department
of Indian Affairs to register the survey quickly, the unwillingness of the
Department of the Interior to consider an appropriate remedy nor admit
that it had awarded a patent to land surveyed as a reserve, the failure of
DIA to account for the reserve lands patented by the HBC in an appro-
priate and timely manner, and the financial interest of the HBC in the
land, all placed Ermineskin in the precarious situation of defending its
land base from White farmers, farmers who had the sympathetic ear of
various government agencies. The Department of Indian Affairs, further-
more, had demonstrated a clear desire to put financial considerations
above its obligations to the Indian peoples in its trust. In his article, “Owen
Glendower, Hotspur, and Canadian Indian Policy,” Historian J. R. Miller
indicates that Indian peoples were important historical agents despite
the attitudes and policies initiated by the Department of Indian Affairs.
This case study demonstrates that Indian peoples were indeed impor-
tant agents in the historical process. Their agency required significant
effort. They not only had to remain resolute against an onslaught of pro-
posals, but also had to overcome the incompetence and powerlessness
of the Department of Indian Affairs. In their collective strength, they
managed to remain agents of their destiny and forced the government
to solve a problem it had created.
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